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The Acevisory Cooittce on Civil Dules mot in the
Aduinistrative Ofifice Cenfercuce Roou, 725 Madison Place, N.V.,
Washington, D,C, on Thursday, Arril 10 ai 10:;00 a.n. and wos
adjowned on Friday, April 11, ot 5:45 p.v. The follovirg

nembors were prescent:

Dean Acheson, Chzirnan
¥illica 7. Cole.nn, Jr.
Gecorge Ccechyan houb
Wilired ¥oinboryg

John P. Frank

Abxaham I, Frcocodiam
Arihur J. Fround
Chavlcs W, Joincoy
Benjandn Kaplau

PDavid V. Louizcll

Y. Brown Moytca, Jr.
Louwis F. Cherdoricr
Roszel C. Thorsen
Chaxyles I. Vyzornoli
Albexrt M., Saciiz, Reporiter

Messrs, Jeuner and Cosper were unable to attend the soosion, They

ere worning on trials,

Others attending all o part of the sessions wore
Lhonovable Alboxt D. Moris, Choiruvan of the standine Couraitteco;

Py

Professor Jauos Villian Meore ond Proilezsor Charles Alan Wright,

wembers of the standing Connditice; Professor lnurice Rozenberg
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of Coluvbla University; cud Fr. William D. Feley, Sceretary of

the Rules Conunittce
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Chairnen Acheron op~inced the neetiny and directed

the atleation of the mon

4o

bere to the Azenda which had been

1

first rule to b coasidered was
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preparcd by th

Fulc 26(b) (2) on Diccoverability of Liability Insurance, The

reporier nnde one general cosnent on the responzes roeccived on
this rule: "rhe ADA Corwnittece's response is fairly typical in
tho scuae that du terng of viewing our proposal in toto they
approved by a vote of 14 to 1, and then vent on to pick eight
matters ol ivportnnce on which they had speclfic comuents,
celther by way of proposed anendment, usually substantial, or in
one instance or two, opposition to what vie had. The general

tone to their responce wos to call attention to the specifics

+h

and not to rall acainst the vhole, M

¢t

Professor Sacks: The responsce on liability insurance makes it

clear that the Bar is divided on the subject. Just in terms

of a count, the individual resporses were very heavily adverse.
[Note: Of the advevse responces, a very large nunber came from
Texas., The reporter's impression of this summation was that
sowe large group had wet and decided that they did not like the
rule and the thing to do was to write against 1t.] The
organizational response was largely favorable. Question: How
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should we appr that state and Bar cpinion? Runuing into

a division of opinion, should we sbnehow pull back? No in

between pocition can be found on liubility insurance, it is



either wmade discovevable or rot. The quesntion is, do we do 1t

]

cven thouch the Har 1o d

wd

ivided? Ve should go abead, particularly
here., The reason is boesuse there is the situation where the
Court 1o hopelcosly divided, They are divided as betuecn
different districts and cven divided betvecon judges in particular
districts., This is a bad situation. Becausce it is a bad
situation, 1Ff the cormittee does nothing, the situation is

left in worse chape than i thc’situution is left in the somzwhat
divided law,

Mr. Doub: I concur ia that statcrent, because I think the

e s

excellent no the reposter giving the reansons for the change
ard just unnnsuerable, I do thinlt onc suggestiocn vwhich was made
should be incoxporated. In tozst etates, the application for
1iability insurance is a part of policy. Tnat application gilves
a preat deal of personal and finsncial information with

respect to the insured., It woas never our dntention to male that
kind of iuformation discoverable, I think 1t vould rcassure

the Bar and strenchthen our staterment in the last sentence of
(&)

| o

the paragraph that infornmation concerning the agrecerent is not
by rcason of diaclosure aduicsible in evidence,

M. Trank: In writing J have sugoestced the sane thing, 1 second

Mr. Doub's suc~cestion,

PERGY

Professor Sacks: The oaly cusstion I vould roise -~ to be

.

perfectly clear we did not iutcend to nake discoverable the

application for insurance -- is whether that can be taken carve
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of in the Note., "VWhit Y did, on poge 3 of ny w2 orandut:, was
to suggest an acditional pavpgorvaph in the Note which has a
sentence in 1t which says:  "The provision does not authorize
discovery of facty (apart frou the contents of the insurance
agrecucnt itsell) concernine dofendant's financial condition.®
We could strenchthen that by saying "apart fro.: the contents of
the insurance agrecment itools and not including the contents

2.

of any application for insurance." That is the issue, VWe can

certainly wake an express reicrence to 1t in the Note, waking
it clear it docs not include the application for insurance.
Eg;‘Doub: Notcs have a way of getting avay from us after the
pasgage oi years, and vhere we have categoervieally stated in a rule
that the Insvrance agreement Js aduissible and where the application
of a part of that agreccent —-- I think we have to ncoative right

in the rule itzself the pagze 356 comvrents of the New York Bar e-

they suggest that we wvorely add a Senuence sayinz "the application
for insurancc shall not be treated as part of the insurance
agrecement for purposes of this rule,v

Dean Joiner; Why don't we want discovery of the application?

Professor Sacks: It contains information about the person's

financlal condition that gocs beyond tha fact of insurance. I
thinlt we tcok the position, and I think rightly, we were
distinguishing the existence and content of an insurance agrecrent,
napcly, the cxistcence and contzant of liability insurance fron

R S, PO I RPN -1y Kol QPP - AR . 3 N+
facts reloting Lo the Jinanctal cozndition of 1ihe delendant,
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Eﬁfﬂliklyfliz I think this ig corrcct. I do have a question
about the siucerety of a number of meubers of the Bar who comaznted
on this point, and this comes in part from a uweetlag Y had last
week with a group of defenge lavyers frow all over the United
States and they were concerned, as you would expect, about this
particular provision, not unaninmcusly, but the great majority
were, I started intcrrogatiughthon a bit and I found that 4in
certain kinds of litigcaticn, they thenscelves, had found ways in
their own states, at the inceptlon of litigation, to ascertain
the financial boaclizround and ability to pay, ete., of other
defendants whoun they were suins which they thought was a good idea.
They werce unwilling to relate the two togsiibr in any way at
this point, and I don't thinl that, just because we don't think
that should be donc, we should encunber our rules in any way by
any complicatcd provision that would negative that.

Professor Wricht: It will cowre as no surprigsc to the wembers for .

me to say that if we are going to do comething, we should do it
in the text rather than in the Note. I'm glad I finally have
sone support on this. The comnent on our proposals from the
Colurbia Lawv Review last yecar says "The Advisory Cowmnittec's

ualification in the ¥otes and the iluportant textunl language
I £

slaps

A

is a questionable technique"., If you are going to have a black
letter which says you contain the discevery of the contents of
an incurance agreement, and you add, as I supposc you would,

a policy pyvovigicon thot the anclication 1o in all respects a
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part or the agrecucnt, and then you say iun the llote you can't get
the application «- secus to flatly contradict what the black
letter provides. I thiunit 47 you don't want the discovery of the
application, you ourght to say sonin the Id#sck letter.

Mr., ¥Franl: I wvould move, 1L I any, thnt we approve the rule
. 3 J 3

e

with a recaquest of the reporter that the application be included
in the rule,

Professor Saclis:  That's perfcectly acceptable, I don't have any

pro2len -- to nue it was a question of where to put it -- but

I don't hove ony difficulty with putting it in with the text.

Judge Thorscn: I think there is one polnt that wight be made

on this and I'n taldng the other sidz -~ but with an open mindg -=
probably nost of tho rules of vwhich we ave dealirg are ones in
which 1t is vitally importadii that practice be the same throughout
the country. There are certain praciicing judges in our court
who feel unanirously it is wore tuportant to be the sane -- as

we say, on both sides ~~ that 1% in the state ecourts and in

the federal courts. I think that this is perhaps the only major
onc a judge would have —— in which an arpunent can well be made
that 1t is wmore importanit to have the federal rules the sanme

as the state rules on this point than it is to have the same rule
apply throughout the countyy. If the judges in Baltimore, etc.,
make this inforvation available and the judees in Chicago, etc.,

don't -~ it docsn't scen to re that there's any rreat loss
> $
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cspécinlly 17 they are following the practice in their own state.
I think that is ;n avguirent in favor of the sungestion made where
we ave dilvided. Ve should not force a rule on an unwilling half
of state courts as well as the Raw.

Dean Joilner: The rcason we would not want to have exploration

into general financilal backpround is one that it lacks

relevance to the issues being trfed, but it has the same relevance
te the reason why ve want discovery in the sense that it would
promdte the concept of settlernsnt of this point., PBut the main
reason that ve do not want that to 70 along with incurance igs

that it gets into a wholc host of collateral problens at this
point -- tco carly in the case to worry about., If we simply

say that whatever ihe state 1lav is as to what is an insurance

4]
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agreencnt is discoverable at this point and if 1t docs include

the application and if this happenz to include sone evidence of
the other kind, then we're not getting into any collateral outside
inguiry at all, and we're promoting getting sone additional
information that may prouote scne sctilement. I wvauld say that

we not change the draft in any way and allow the ¢iscovery of the
policy, and if the policy hapnens to include some additional

information, that's fine, -

My, ¥Frecedman: It would scen to we this additional infornation is

highly relevant because the recsor we want the inzurance policy
disclosed is becaurce we assune that the defendani is c¢lther

irmpccunious or is unable to pay any Judrrernt vhich night be
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rendered; and thrrefore, any financial pecpoasibility of the
defendant bocores hipbly releveant in this aspect and it would
secw to me that the tuo are ticed in to get to the defendant's
insurance policy and to deternine the anount is to assume that
the defendont hirsell cou't pay it. This is the only reason
that one gets the insuraﬁce; £nd therefore, any light which 1is
thrown on the deifendant's financial conaition is highly relevant
but ¥ think desirable partlcularly in conucction with the

.« A

purposce thint wo pass this rule in the first instance.,

o)

Mr. Frank: If we follow the view tir. Freedman has expressed,

we would nave the clearcaet roral cblization to resubknit the
proposal for national review becavsce that would be so radical

a departure from what we have dope, that it would be the
plainest kind of a breach ol foith., I don't mean that it wmay
not be dene, but we vould certainly have to invite comnents

and ve would then have the wost overvwhelmingly adverse comments,
¥What has hhprenoed has been that on matters of divulging the
insurance lirits., I will alude personally the fact that we've
spoken of hefore. In rnigyown state, I have won the case which
bars the insurance and have written an article to that effect,
I think ry position was pernissible under the existing rule,
but I thinl the rule eucsht to be chanced. The insurance should
be made availlable., The Bar hnas core to that conclusion by a

thin prcdeominance., So in ny state we have had votes going both

«

ty

ways, then the Par finally erdzd up "yesY. In our clrcuit,



the committosr voitud no, bui ibe Bayr overruled the comrittee and

‘es,  They were tight votes based upon tvo prewmises. One

is that the uctusl dollar znount cof the insurance 1is a relevant

factur for sottlerent because the parties are dealing between the

insurence colpany =nd the plaivtiff aad they uay as well have
that purported. And sceend, on the clearest kind of a moral
comuiinment, we did not iatend to go any farther than that and
open up the gerneral finsnces of the defendant wiho in fact is not
a meaninzfal vart of the setilement negotiatlons anyway. If

we were to po fofther fraunkly, we couldn'i get a quorun in a
telephone booth {o support it. But we cortainly weuld have an
obligation to go back, And 7 think we onght to kecp our implied
moral counitrent which is ve wran to raliec the insurance figure
available and no uore.

Judee Feinberg: We're dealing heve with eobjcctions which may

represent the wminorily view, but ncveitheless, objectlons to the
fact that we're makine too much discoverable, Ve're proceeding
to deal with it by sugpesting that ve malke even rore discoverable,
¥ think we should have a uniform rule, I think thet the

refercence to the application should b2 made clear that it is not
discovereble, It should be in the rule and not the Note.

Mr. Doub: I move that we approve the rule with the rwodification

that Mr. Frank suggested.

Chairmnn Acheson took a vote of 7 to 3.



Professcr Sacls:  Am Y right that the three votes were

esscentially on the jcsue of the application for insurance and
not on the rule ltsell:

Members: That's right,

Judroe Maris:  Perhaps, Mr, Chairran, you should talie a eeparate

vote on the rule as amcnded by Me. Franlk,

Chairman Acheson: Ve have now amrendced tho proposal, of course,

and we have the rule as amended. May we have a vote on the
anendmznt, I said the rule azm awended, which talies the
application out.

Chairran Acheson took a vote which carrviced,

v}

Professor Sacks:  That brings us to Rule 26(h) (3) Trial

Prepavation: Materials, which has been one of our difficult

ones all along, Let ne say first, by way of review, that our
approach to the issue on trial preparation: naterlals has been

to operate on the theory that we should elininate a requirement

that good causec be shown in Rulc 34 for documentary materials
generally, but that we chould find some standard by which we

would indicate the requircuent of a showing for the production

of those materdals involved in teial preparation. In our carlier ne
mcetings, we went through various possibllities including various

terms that had becen used in the ITickoan case itself: undue

prejudice, injustice, what have you; but, what prevailed in
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the counidttee was that we utilized the standard of good cause
itself 3in Rule 26(L)Y(8), i.e., that in order to cbtain the
produvction of these materials the person sceking them should
show that there wvas good cause for theilr production, The
response from the Bar has bzen to a substantial extent critical
of that, it's surely a division that is -~ it has been by no
means unanivously critical, but-thate's been a substantial

oh
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cction to our standard of good cause, In a way, the
objcction derives to some extent frouw ocur Note on the subject.
We point out in the Note that gceod causce has been the source
of a considerable ancunt of difficulty in the past, It has
been construed geretines to nean eszentially relevant and it
has been construcd at other tives to mecan moxe than that., I
think wve made it clecar in the Note the basis on which we were
proceeding, We dlccerned in the intcrpretation of good cause
in proor casecs a trend or a tendency on the part of courts
essentially to utilize relevance plus a protecctive order
approach of undue expensc or annoyance or oppression when
documentary waterials were generally involved under Rule 34.

We also discerned particularly in Gilford, the sironger task

F4

2ing applied in good causce when yeu are in trial preparation.
Certainly, it vas obvicus from our Note, that vias what we

contcrplated, But the responce from the people who are ctitical
y
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has been YWell, if good cauvuse hag produced this much alfficulty,
confusion, ond contradiction, isn't there sous dangex that

that will continuc?" One could uake the answer, "Well, ve

made it clcar in our Kote that that is not what we contemplated,
and surely the courts will understand that." It would scem to

me that herc vas onc where a rcsponse on our part was justificd

in an effort ito s2c whether ve could do sowmcthing bettexr, My
effort in that dirvecction was to respond and you might look at

the draft of what I'm sucgesting [pages 6 and 7 of the rmenorandun |
my effort was to say "Yes, good causc probably isn't the

best terunlbology bere, on the other hand, I don't think it

is desirable to go back to the tormihPlog§ that the comwmittec
discussed bzforce and rcjected, nancly, ;unduc hardship) or
hardship or injustice, unduc prejudice, necessity or jusﬁificaticﬁ'”,
all of which we've played with before., I looked for souething
celse. I discerned in the counments first some desire on the

part of the people writing to get a sense that a showing here

wag a showing of “exceptional circumstance”. This language 1s
used in 26(LY(4)(A). I also had the feeling that we would

improve our draft if in the stancavd we set forth we gave both

the bench and the Bar an idca of what thc content of the showing

was to ke, So my proposal, which I think mects the couments

and I think is an iwmprovewncent over our prior draft, 1is to
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require that the party show that he has substantial necd of
the wmaterials tg prepare his case and that he is unable without
undue hardship to obtain the substantial cquivalent of the
waterials by otlicr neans, or a showing of other exceptional
clrcuwstances indicating that denial of discovery would causc
manifest injustiice. I think related so closely to it that it
should be nentioned is a set of comiients along Blichtly
different paths (we may be able to scperate it in our discussion,
but I'm not entirely sure we can). Some people in wiriting us
have said "Vell, the thing you have failed to talie care of in
your good cause formula ls the lawyer and his uenfial impressions,

hls conclusions, his opinions, his legal theoricz, etc., We're

not satisficd that good cause gives him sufficicnt protection

to prevent rumaging arcund in this files gettine him to preoduce
documents that will shov thesc thipgs." The ABA Comnmittee said,
for cxzanple, they were scmevhat bothered by good cause but they
would buy it provided we made very clear our protection of the
lawyer and bils rental dupressions, ete. Now they ask for
absolute protection. A number of other conments have made a
silnilar requist., My rcaction to that is similar to the one I've
had all along. I think that a sentence that infers absclute
protection crecates very serious problems rot beecause T'w in
favor of foreing an attorney 1o produce a docuncut in which he
has been speculating about the case, I don't thinik undor any

formale, tho court would deo thet auybow. ¥y coocern with
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"aboolute plntcvu'on” is vith tho coces in which ibe particular
docuuent in question is one that has inforuation in it that is
neceded by the othoer side on which they can uake a showdlng --

they neced it -— they can't get its cequivalent in any othecr way =-
there's nateriol there that is jiwportant -~ but its possible

for the lawyer to say thoy in sowo swall way it is indicative
of his legal theorics ow his nontal impressions, It may be

a statcoent obtained fronm a prospective witnesg, or a person
who Lnows soncthing wvho is not'going to be a witness, but the
very fact that the lawyer engaged in a node of cuestioning,

will be arpucd to show his legal thoories on nental impressions.
In that type of situation, an absolute ban works badly. The
result is that the committee hag thus far regzisted an absolute
ban., You will recall, by the way, that the 1940 proposal of

an absolute ban was not adopted by the Suprcue Court. The
Hicknen ca<e jte2lf, in terms of wiktten docuwments at least,

has no absolute ban., I think uyself that in those states that
have had it, they've run into problems of having to interpret
it as not cuite absolute in sore way, and therefore, I rather
opposc 1t. On the otheyr hand, I did sce the vossibility of a
sentence thot would accomplish what i really souzht hicre,
nanely, to wnake clear to the reader, that the standard or the

3

requiremecnt of showing sovething showld not be telten to apply

-~
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equally to lawyers and non-lewyers -- there's a spocial problen
when you arxce trying to get something frou the lawyer concerning
his work. Sowrchow Ge should convey the sensc that a lawyer

may be cntitled cven in the application of the general fornula,

but with gomovhalt rore consideration of the special problen of

his legal thcoxries and mental Jmpressions and thezr conficdentiality.

Therefore, I did draft a sentence that says; "In determining
whether the requived showing has been made, the court shall gilve
due regard to the importance of protecting against disclosure

an attorney's mental impressions, conclusions, épinions, or
lepal theowviez." I feel it quite important not to go further
than that. Nowv to deternine whether that sentence is needed,
that to some cxtent depends on where we cone out with the other
forvnla. If we lLeep "good cause”, I myself, would say the
gentence 15 definitely ncedced, I2 we don't keep 'Ygood couse’,
éut have a foruula jidentical to or similar to the one I have
proposed as to what the shovwing would be, then it scems to me
that the necd for the sentence abeout attorneys is wmuch less
cleay —— I don't think I would objeet to it -~ but the need for
much less clear, The forumla itself takes care of it Lo a larg
extent. It reauires that one show 1t is nceded and one can’t
get the substautial eguivelent any other way. That obviously

birings in the quecstion us to why onc would necd or not be able

it



to get tho substoantial equivalent of the other side's lawyer's
legal theorics or nentel iuprescicons, Perinaps the most orderly

way to di<cuss this would be to take the gerneral forwula first

)

o

and so far as we ean defer the discunssion of the pecullar
problem of the loawyer. EKaving done that, then tusning to the
problcem of the iawvyer,

Profcssor Touioscll: First of all, I thin% youlfe absolutely

richt, Ve rnust do bei’wsr then “good casusce”. We sinply can't

vest on that lanzuace. Y was wondering wheiwher you considered

ﬁ‘

putting the qualification that is now bracketed into the

A
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gencral fovwvula and makiug it a matter of the need countervalling

against the writer's prdvacy or the lawyer's thinking. It's
very difficult to do ~- probibly impozsible —-— but I suppose
you have to concece thut that vould bo the idcal, because those

are the factors that the ,udse should be taking into account,
J w©

Professoy Sacks: If that's yeour approach, let me suggest that

the scentence I have writlten I think vould wake it a faclor,
It cays "In determining whethny $he required showing his becn
made", so you're clearly relating the sentence to the showing,

"the court shell gilve duc regavda to the iwmportance of »roteccting

against disclosure an attorney's mentai impressiens, conclusions,
opinions, or legal theories."” So you're pretty wmuch saying to

the judgze "theve's no absolute ban, but in deciding whether a

showing has been nade, special consiceration has to be given to
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whether you are pernitting disclosure of rental lupressions,
legal theovies, cte." Obviously thot says to him "if that is
the cace, and to the extent 4t is the case, the showing itself
would have to be enormously strenghthened', and, pretty
obviously, if all you vere talking about were documents that
had mental iupressions, predeminantly or even substantially, the
showing couldn't be made,

Mr. Morton: I don't thinl the problem is in the showing, I think

the problew is in the compliance., This happens all the time in
patent litigation for varioug reasons, We're always getting
into "who's been advised to do what?"  The way it has been met
most saticfactorily, for exarple, I recall a specific case by
Judge Gignoux in Maine to block out from the documents. You
Jdon't establish the entitlement to a document and therefore,
get everything that is 4in the document —- you are cntitled to
some paris of the information in the docurent and the rerson
tendering the discovery on his own -- the way we did it in
Maine - T simply blocized out the paris I thought would have
been the feeling of an attornceyés impressions and the like,
The other side gays '"Ias tﬁis got what you want?v After

about two-thirds of 1t, he sajd "Yes", After the other third,
he said "No, I still want to sce the parts that are blocked
out.” Soc we handed it to Judge Gipgnoux and he looked at it

and sald "o, you dontt need any of it, it was properly blocked out."



- 18 -
That waz the end of that discussion., I think, therefore, the
problem is when ;ou say '"the docurent is discoverable" you
don't mecan that -~= you mecan “sowue or all of the contents of

the docunent'.

Mr. Doub: On the standard of "good cause" on the reporter's

alternate, I strongly favor his alternate. Criticlswms of
"good cause" have been preoposed-all through this material,
and it's a totally inadequate standard, It gives no guidance,
it isn't explicit and it's subjcct to a wide variety of
Interpretations. I think that when we are dealing with wmaterial
prepared in anticipaticn of a litigation or a trial, there should
be a much stronger showing to be made. As the New York City

Bar proposcd, it should involve exceptional circumnstances. I
think the reporter's standard is excellent. It's pretty clcse

to the New York City Bar equivalent. On the second sentecnce,

it has been pointed out to us that in view of Hickunn, we could

not --- sheuld not -~ just treat in one dash things prepared

for trial unrelated to a lawyer's work. We haven't given enough
recognitlon to the digctinction of the attornecys' work and,
therefore, I strongly favor the sentence of our favor, but
perhaps we can drop "or legal theoriles" and liwmit 1t to

*mental impressions, conclusions, etc.”
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Judee Teinberyg: I have the feoling thet we are liniting

discovery and, thercfere, the ultimate obJective of the rules

of discovery; namely, a just recsult in the cace. It would

seen to we that the "good cauvse should be left as is and

left to the dizecretion of the trial judge so that he can, in

his own discretion, cxerclse 1t in accovdance with the particular
facts in the caze. Now when we put in, for example, the
statement which the reporter hes in his proposced change, the
statement that "he ig unable withcut undue hardship to obtain

the substantizl equivalent of the materials by other means ox
upon a showing of other exceptional circumstances indicating

that denial of discovery would causc manifest injustice,.”

This mecans that you have to know what's in the papers which

you are tryins to discover; und generally speaking, or in

a lmnost cvery case, you don't linow what is in those papers and,
therefore, you can't say that a nanifest injustice will result.
This is a "fishing expedition'"., Before you go to court, you have
to "go fishing", and find out vhat's in those papers. Now,
anything which is a bar to that, it scems to we, i1s a bar to the
general purposc of discovery. To further limit the term “'good
cause" and tnke 1t away from the discretion of the trial Judge,
in escence, is a couflict with the general purpose of the discovery
rules themselves, It would secm to me; 1f anythinz, that the rule

should be liberalized., I think the Hiclinan case must be read in

et e e



a wanner to libovalize the rule. Tne couxrt at that tire
was Interpoeting the rules as they then existed., They werc
not laylno down a philozophy as to what the rule chould be,

I think the whole gist of the Hichnan decision is broad

and libewral digscevery intending to prorote a just result.

I would thereforce think any change in tha rule would be
improper., It would be in conflict with the general purposc
of the rule itsclf.

Mr, Frank: It 1s clecoxy that this has been a successful

B e i s g e e

submission in the seuse we've gotien our thoughts over remarkably
well to the Bar and we've had a generally sympathetic response.

It is also true that in two vespoets in these rules we have
simply failed altogether: (2) to cxpreos ourselves as we would
like to, or (b) to be an effcctive comnunication., I .ould say
apart from the burcau(?) of inocurance oxr not, this rule and the
one we will come to, the onz on the non-testifying expert, will
create more problems and wore resistance than anything else

we have done by far., I will say in a preliminary way, in part,
I feel the earlier draft in some respects reflects some points
of view I've hod and I've changed my mind after going around
the couniry and listening to people. First of all, I will
comment on the matter of the attorney's work product and the

general matter of attorney's 1dmpiressions. It is perfectly
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apparent thot (2) ve did not wean to trench on Idckman v, Taylorn,

=

and that (b) the Luaxr ove luinoly thinks that we did.  We have

given an iuvpression vhich I think 1s not our iopression. The
-

Fod
-
ABA fcels that we have larpely deserted Hickwman, and proposed

R < rark O st e

-

spceific langunce to protecet vork product and I an, personally,
for that. The Antitrust scction wanis us to adopt the J1llinois
provislons on privilege. The District of Colunbla wants umush
stronger lancguapgce and the Departocent of Justice concurs., The
Association and the Bar of the Clty of Mew York has offered

its own spocific rccomwmendations. General Motors has a detailed
proposa There is a gencral fear that we are uenaning the

work product exccptlon, the Florida Bar, thce Kansas Bar, the
New York County Association, the Ninth Circulf thinks wefve

junked it entirely, the Natiounal Association of Railroad Counscl

and the Uah Committee thinks we have scrapped Hickman v, Taylor

and so do a lot of the individual commentators. Ve dld not
mean to do that, and it scews to me that when we get that kind
of a misundcrstanding we really ought to mcet and ewbrace it
and truly, conplctely reversce ourselves, My own vicew is to
make that absolute and My, Morton was right when he said

that we have to work in something to show that the docunent
docsn't beconme imnmune just because a lawyer has poured the holy

watcr of an idea into it. I think this is a mechanical problcm
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that we con colve, I'd

-

ilke to go 211 the way with the ABA

position. Reaching the other part of the natter, I think we

ought to couvey cur general thoushts to the reperter., We

should end up with goacthing that is both a rule and then have
note illustrations which nreet the underlyine functional

probleus which are herc. To colve the functional problems, which

are wore concrete than any gencral verbalizsition, it scens to

"]

me that as far

~

s party gtatements are concerned when one takes
a statewment of an adverse party -~ cleavly, one should have a
copy of it. Ve have provided that and I think i1t is sound.

I would go fouihor: when one takes a statement from anybody,
part or not, if a copy ¢s wantcd by the party, he is entitled

to have one. Next, we coire to the matter of witness otatemenis.
These are not statcnents which arc reauested by the individual,
but simply witness statcments that the other side has. As to
that, we have taken the "hard line" of the Fourth Circuit,

the so-called ggilfogﬁ line, I strongly supported that. In
hearing discussion around the country, I think we went too far,
The most recent comprehensive discussion of this is Judge
Thornberry's opinion in Lanhan., It does take a softer line
than Guilford, It does unke witness statewments somewhat more
readily avallable, I'n aware that vsing "hard line" is elusive.
On the natter of the investigator's reports and lupressions,

as distinguished from the witness' statewent, the Fifth Circuit

»

talies a very havd line and says "the investipgator's repoxt



ought to be larpely ivnure, and certainly, a2ll of his imnr ssions

should be." That, to we, is rcasonable. To sua up, X would

(1) take sonmething like thoe ADRA po:it;on on Hicizzan v, Taylor,

eareen — o —ovnns

and Y would tale a totally rew approach on wvhiat we'lve done on

that score; (2) as to the rest of the matter, I would kecep

"good cauge'" ox otherwvise we would appear to be vejectino all of
the "hard line” cages that we deal with, but I would follow the
approzch of defining "good cause' in sone way which would refervr
to the casces. I would, then, in the Note, give concrete

1llustrations of vwhat we mean. As 1llustrations, I would

move awvay from Guilford and vove toward the Lanhaw decision,

l

but I would proteect the investigator's reports and impressions,

Judge Feilnberg: It would scen to me that the replics which were

not received spenk wore elogucntly than those which were
reccived., By far the greatest number of Bar assgociations did
ﬁot rceply, vhich 1t scems to me means that they were in general
agreerent with the rules. Those which did reply, generally
gspeaking, by bare majority did approve the rulezs as written.
Some of then, and even the ABA report itsclf, uzke 1t very

clear it 1s a report of the counittee -- not to be deewed a
report of the ABA. Ve've got to assume hcre that the objections
which were lodged were objections of a velatively smnall

minority.

Judge Vyzanski [To the reporter]: Will the effect of the language

you have uscd croate a very great possibility of an appeal andg

reversible ecrror to be found on the part of the district judge?




s -

24

Professor Sacks: I would not thinl so. Ve say that "on a

showing that a poarty scoldng discovery hes substantial need

of the materials in the preporation of his casce", 'he concept
of "need" ig inevitably involved in however we appreach the
problen., Ve do look to the district judpge to nake an asscessment
of "necd",

Mr, Trecduan: Hov can a party show a "nned" if he doesn't

o e e B i shp - 5

know it's in the1?

Judye Thowsernt You've got the naroes of witnesses {frowm the

other side.

Professor Sacha:  What I sct foxth here was essentially what the

Judge, today, hss to address hirzelf to under Hiclkinn, It is

P

a weaninsful and understandablce application of the "geod cause"
formula, although the "good cauce" languagce has neant so many
things.

»

Judge Wyzanski: I have rcad Judge Thornberry, and I think, 4n

any event, it will be a matter of what the individual judee
thinks., I am in favor of what the reporter has done,

Judge Teinberg: I, too, stroagly favor the reporter's draft.

Mr., Frarlt: The suggestion that the Tourth Circuit wishes to

tighten, Y understand, meant to go to the Hicknan v, Taylor

i e s

part of "worl product'”. I hold this reccat Fifth Circuit

opinion which says "There i3 a tendency on the part of many

courtss to require a strong showing of special circumstances
Y [
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which justify prodection, This ig exactly what we ave doing
here. It goss on to sny "A lems riglid approach scews desirable”,
They go on to dzvelop the fact that this is “too tight".an

approach to that watter. So, what we ave doing now, is making

a perfectly reasonable judowont of the courts, but one which

rejects the approach just tolken., Ytem number ong 1s somcthing

which cannot be covered by a note. It will have to be taken into
account in tihc rule, 25 the matter of, first, the party's own

state. I take it we're agreod that if the party has given its

own statcrent to the dther side, he's entitled to it. Then J
would move to test the scntinrent of the group that the same

thing ought to apply to any witncss who hns given a statewent.

It seems to me just terrible to say to sowmeone "you gave us

a statement sowe years ago, and now you're going to testify.

We won't tell you vhat yecu told us then." It scews to me that
énybody who gives a stateucnt oughﬁ to be entitled to his

statcuent. I would move to arend by broadenineg in that direction.

Dean Joiner: I support that,.

Judee Feinberg: I'm just wondering how a witness, who is not

.

a party, would get the statement without a petition &o the
court.
Mr. Franlk: Well, I think that if we say in the rule that he is

entitled, a pctltlon vould not be nccessary.



Judre Teinboere: Could the puriy'ls attorncey nnle a petition if

a petition i necessary?

Me. Frant: Only 1f requested to do so0 by the dondividual.

P . arre e b

Dean Joeincer: I want to call your attention that what Mr. Frank

proposcs is something we discussed, but he is supported by

an agreewrcit entered into botveen the ABA by five different
insurance greups., Theose agrecuacnts state in esscence that the
insurance incustyry position is that statements be given to
witnessces from whor taken., Not only is it an agrecement between
the insurance industry and the Bar, but it bccomes a part of the
basic law.

Mr., Obordorfcwy: 1Is there any gap betveesn the right of the

wiltnegs of that statevent and the right of one of the parties
wherce the witness can have a statement but the party cannot?

Mr., TFrank: Yes., Under the path we are taling in the draft rule,

we are felloving Guilford and the conscquence is that the party

could almnost never have that statement. He would be put to the

burden of deposing the witness and taking i

ct

that way., 1In

difference to the fact that the group wishe

[

to hold that line,

Y'm suggesting we carve out an exception for common fairness,

to at lcast let this hunan beine get what he wants.,
&<

o

Judge VWyzansli: that about the lawycer's sumnmary?

Mr. ¥Yrank: If it is reduced to writing, 1t scems to me that he

is entitled to know what sonckedy savs he savs.
Y ¥
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Professor Sacks:, Ve do have in our present droit a definition

of a statcwcnt previously given which we use for the party
statcwment, It i8 broad enough cven in present language to
cover the witneuss stoateouent.

Mr, Coleman: That doesn't take care of a sunmar does 1t7?
3

Professor Sccks: The lawyer's suanary would not be produceable,

I don't suppose you want to wake a lawyex's summary produceable,

Dean Joilnrer:; VWell, 4f it is nade in sumwary forn, he and

s s

his side are inhibited to its use.

Judee Wyzansl:l: He 1s not inhibited in 1ts usc if he can say

"Did you say thigce”

Mr. Frank [To Professoxr Sacks]: VWhat is the provision in the

rule defining statewont previocusly given?

Profcssor Sacks: It's on page 7 of the wmeworandum, which states,

"for purposcs of this paragraph; a statement previously given

is (A) a written statcuwent signed or otherwisce adopted or

approved by the person giving it, or (B) a stenographic, mechanical,
electrical, or other recovding, or a transcription thereof,

which is a substantially vernatiu recital of an oral statencnt

L.

by the person giving it and contcuneorancously recorded."

o

Mr. Franl: I adopt that staterncn




4.

Profer o Mool 1 wondsn vhat the concoencus of {he weubors

vould b abovrl the prohuble recepiion on this ¢hance in the
crded as the hind of thing that
should have boon cubritited to thew in this subuirssion, or will
they regard 4t o5 Lodns o rather winor cextrapolation of what
ve alvcady have?

Profescor Touloell: It is tree that this is very inoveractive
in the sonue thet fev the fivst tine, 1f we adopt thils, we are
piving o neve vitner ¢ etanding in liticatien vhich isn't

kis own.

Choirnan scheoon {7

o Mr. Yran'.}: Havea't you brought a rather

new dden wnto the discursion, Vo were discussing Rule 26(h) (3)
25 avendod, Toen ve o on o vhiethor we should still broaden
it by giving wiinesses copics of what they have previously
stated. VWould it be better to finish the first part of the
discussion then go to your vicevpolnt?

Mr. Franli; I belicve that this is the heart of the 26(h) (3)

—

watter., This is the acenduent wihlceh my State Bar has propoged to
this section. If I nay suw.oarilce, the three proposals I submit
night be voted upon and disposcd of all squarely on this point
ard this cection and nothlng else: (1) should the right to get

the statcrent bo extended to the witness statcuent? That would

materially soften the sigrer of the draft we are proposing;



(2) T will propo-e that tho various concrctce illuctrations be

-

juciuded in the Lote as tulon fron the coges as 1llustrative
of the rule; (5) I would proposc that we adopt the ABA proposal

on HNickwan v, Taylox, These three proposals are the package

which relate to this section and nothing elne.

.

Dean Joiner: Profcssor Kaplan raised the question os to whether

\Mr. Franl's succestion went beyond the original subuisslon and
whether ve gchould sulznit a nev subwmiszsion. It scems to me

we have coverved curcelves i1ccsenahbly well on this bocause

there is a parenthetical stateront in the Note. On the bottom

of page 24 and the top ol poge 25, I call attention to a nunber

of propooals which vere considered by the Coumittee, one of which
was the very cnd —- whether thore should be an cxception to the
written staterents of witneescos., Yt secews to me we have alerted
the Bax to the fact that this is onc of the watters which has

been diccusscd and is subject for digcussicon before the Committee.

Profcssor Roscnheoro: On that point, I would like to call

attention to paces 26 and 27 of the reporter's Note. The
Comnmittee Hote tries to account for the frec discoverabillty of a
party's ovn statement. In some swunll wmeasurc, I think that
staterent by the witness hiwcelf -- in large part, it does not
read to the point being presesed, namely, the discovery by a
vitness of his own stateuent. The justification offcred here

doecs not secnr to be appropriate to a witnzss® own discovery,

All that wzarns, I suppose, is wo should vrite a new justification.



Chrajuurn tchos ong[7o v, Tranl]: VWould you approve first of all

L) Fl

cut and dociding the first matter you gpolic ol?  That

[P S P e
tolidny

)

is disclozine to the wiiniss hils owvn statouent.

Mr. ¥rani; o Suro. .

Cheirmen Achoeoon: Ve arce reacy to votce on it —-- I toke it

Kr, Franl: hes woved that ve enlavge this rule to pernit a
vitness to get o copy of any stﬁﬁ<w°nb which he has nade.

Judoe Viyeoansi:s  Ve've had no diccusgion fxon the Bay on that

Professor Sneltsy Thcore wexe two aspects of our submigsion to

uced as relevont., Ve just have to decide w
what we think is sufficient on notice, It is perifectly clear

that we did not put to the Bar a proposal to make a witness
statcoent avallable to the witnecs., Ve did, in the discussion

of Rule 26(b)(2), put in a parcenthetlical paragraph in which we
indicated a nurbzy of the aliternrtives considered by the Committee
in arriving at its then current fornulation. Those included
far-ranrglng discovery celininating any recuilrecwment, and then we
said s%£111 another view is that a showling of "good cause" be
reouired for all {rial prcparvation uaterials but with an

tnesses, The other

i

exception for writiten stotencnts of w

o

point mode was to the effect that in supporting our argurcents
for a party statecent belng frecly discoverable, we gave a
varlety of rcasons which are in suall part applicable to the

.o s A 2 2 e
witnoog ¢totorint,



Profogcor enenbore:  in large parlt as o

ey — e e

1 the top of puge 27,

[

courts vhich %rcat a party's ctetesent as thouch it was that
of any witness, overloolr iha fact that the party's siatenent
i wore acnlssible into evidence, The whole thrust of

justi¥ication vas in that diveco

tion,

profesoor Shelm:  In other words, what we have in termns of

v

submission to the Loar is the scutence which siuply culls
attention to the alternative appreach that would have made
witness statenonts freely discoverable,

Mr. Franl: 3l

1t I suepest that this is an lmportant rulc which

oucht to bz talien up at the cnd of our veeting., Ve may well
end up with cnough different uattors that we will went to
make a new subniosion no matter what we do with this rule.

professor Sachs: It scem3 to me we ought to proceed on the

assunption that there is a q@al here. A goal to scce whether
we can cone to a resolution without anether submission. The
question is really dn tvo parts: (1) Do we favor Mr. Frank's
proposal on the wmerits in light of the discussion. It sccus
to me there is general sentivent in favor, and (2) vhether or
not 4t's fair to wmale such change without another subuisgion,
My initial reaction is of doubt, I take it the question is

whether or not that paventhetical sontence really eliminates

(=
o}

the doubi. The problen is -~ is theve enough of a problen

about a subission that we ought not male a chauge without onc?
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Judee Feluberg: I awm for the proposzed amendient on the merits.
T think it would be torrible to nske a chanpge without making
some effort to get cemments from the Rar, I think 1f we,

in our judguent, feel that it should be wade, I think we are
duty bound to Lo back to the Bar,

EE;~FranT: On the question of exposurc, it scems to me we

are worrying about reporting back to the Bar. On the stand-
point on a rather wminor point, the fact is that almost all the
criticisus we'lve had go to this rule in one phase'or another.
We are nceting it bravely by a recal basic rewrite. I

would think that in coumon fairness, we ought to informally
circulate that draft to our critics anyway -- no matter what
we do on this peint -- to see if there are any last thoughts
‘on 1it,

Judzre Feinborg: That is a fine idea. My only problem is we've

making a pajor change. Couldn't it be subnitted to the Bar on
an expedited basisg?

Judge Mariz: That can be done on one or two simple issues,

Dean Joinexr: I move that point.

hairman Acheson: It has been wnoved.

Professor Vricht: This committece should do what it thinks is

right -~ get 1t out to the people who are interested --~ telling
them to send their couments direcetly to the standing Committee

which will vote on it in its wneeting in July.
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Chalvman Acheson: Then, the sentiment is that we do send our

Judgient back to the Bar for comments to be subnitted to the

standing Coumittcc, New, are we in favor of the first proposal
of Mr. Frank, i.e., that witnesses arce entitled to a copy of

thely statenent?

The Comnmittee voted unanincusly in favor of the motion.

Mr, Frank: I would ask that afier lunch the reporter present

language adopting the Lanham decision.

Chairman Acheson:  You accnpt the language that the reperter

has suggested up to the "work product! part, provided that

after reading the Lanham case, hc can show provisions in the

Note which will adopt the Lanhan posiiona?
Mr. Frank: Yes,

Chairman Acheson: We will now take up a discussion on the

"work product'" language which has been drafted on pages 6 and 7.
ég: Frank: What I submlt, . Chairman, is there is a precposal
from the ABA which is more or less typical of the nationwide
point of view., The suggesticn they make is based on California
proposals. [The reporter read the underlined pertion of page 23
of the counents in the deskbouks, which he stated was a

proposal for absolute proteotion.ﬁ Judge Wyzanski asked 1if

the underlined portion of paze 23 would eliminate the bracketed

language of the reporter on pages 6 and 7 of his memorandun,




Professor Saclw: I contlinue to worry about a lawyer who gets

>

a provigso of this sort.' Under the circungtances arguineg that
he formulated the mode of questlioning of the witness and,
therefore, any part of the docuwent is going to disclose his
nental lmpresslons, and his legal theory., It seems to me

to be a tenuous arguuwent, Yhen one glves abpolute protection,
it's the type of argument onc allows. Y don't think we
should allow that kind of argument. Becausc of this, the
bracketed sentence is a far preifcrable scentence, It's a
fairly ifwmportant distinction. I feel that the bracketed
sentence 1s better toward absolute protection.

Professor Louisell: I agree,

Professor Vrlght: I agree that absolute protection does give

rise to tenuous argunments. I would prefer giving the Bar the
comfort of an absolute protection, counting on the good sense
of the judges, not to let it be pushed to its most attenuated
form, then to come out with a proposal as the reporter has.
The reporter says that in passing on this showing, the court
is to give due regard in protecting the mental impressions of
the attorney. I'm with Mr. Franlz in preferring the absolute

protection,
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Mr. Oberdov<er: One of the charges of thesABA is that we were

insufficliently scnoitive to the attorneyucliont privilego,

I suggest, for consideration, an addition to the language in
the brackets which would include in the factors to be given
due regard the protection of the client glving privileged
information to his attorney.

Dean Joiner: In the railvoad group in Minneapolis, this was

the major problem that I got out of that group. They construecd
this section as an oppoviunity on the part of the court to

order disclosure to matters that wight otherwisce be privileged
under the attorney-clicnt privilege. I think the draft does

not have that, bocause it builds on scction (b) (1) prior to

this time. On linc 69 of page 12, I suggest adding "discoverable
under (b)(1)."

Mr. Frank: The Antitrust section of the ABA on that point has

D ]

taken the same view of the paront organization on the general
matter of protection of work product, They ask that we adopt
the rule of the Illinois Suprene Court: YAll matiters that are
privileged agapgnst disclosure through any discovery procedure."”
[To Mr. Oberdorfer] Does your thoughi go as far as the
Antitrust section®s proposal in that regord?

Mr. Oberdorfer: I still think we would do well to identify in

that clause,.
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onn Joinnv: We.have alyeady sald in (b) (1) that onc can

discover matters not privileged.,

Professor Sacks: As I understand Dean Joiner, he suggests

that just to "hit this" so that the Bav sces it in (L) (3),

that in linc €9 on page 12 an insertion be wade to say "a party
may obtain discovery of docuucnts and tangible things discoverable
under (b)({1l)." It would repcat‘that it has to be unprivileged
matter right at that point. Then in the Note, if it is
privileged, it is not discoverable and a referecnce could be

made to the Illinols rule.

Judoe Feinberg: Do I understand that the Illinois rule covers

communications between parties and its agent?

Mr. Frank: Yes, between parties and its agent.
phiupnd H

Judge Feinborg: Vould it be better to use "great welight®

instead of "due regard" when protecting the disclosure of an
attorneys' mental impressions?

Mr. Frank: We have been told by virtually every professional

association in Emerica that we are doing this wrong and they
want absolute protection. I want to vote on it. If we cannot
carry a votc on it, I want to get as close to it as I can.

Myr. Freecdman {To lr. Frank]: Well, your uwotion 1is to substitute

the ABA proposal as on page 23 for the material in the brackets?
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Professor Rosenberg: My question is, do the vords '"conclusion™

and vopinion", as they appear on page 7 in lines 16 and 17,

set up an unnccessary and unwanted antithesis to the provision

in Rule 33(L) that "discovery souzht in opinions and conslusions

ghall not of itself be grounds for objecting"? In Rule 33(b)
those words were put in because it was desired not to promote

decision points -~ i,e., to give lawyers unnecessary invitatlons

to argue that some matters thought to be conglusions or opinions.

Professor Sacks: There is an important differcnce between

discovery of document materials and the kind of discovery which
i{s included in Rules 33 and 35, There have been comments that
suggested that sbmebow, 1f we have Rule 26(b)(8) and retain
the material in Rules 33 aud 36, there is soue inconsistency.
Y don't feel this is true. I think we should take the
phraseology that has been used in the past to suggest what

the lawyer's work product is.

Mr. Frank: The ABA proposal is tighter that Hickman v. Taylor

Ponein acae:

oves:

and Judge Feinberg's proposal is Hickwan v. Taylor.
Dean Joiner: Our discussion is on the assuwmption of a rather
substantial difference between the citations. I'm not sure

this is completely accurate. I think we can resolve this by

relying on a "directed provision" which will give the appearance

of a rather flat statenent.




Chairman Achcson [To Dean Joinex]: The next thing we might

consider is the supggestion which you wmade that the language
of page 23,and include 1t without the words "under any
circumstances" into the bracketed part of the reporter's
draft. This scems to me to bring about the results you want
without the vabsolutisw”,

Judge Thowmgon [To Chairman Acheson]: Isn't your suggestion

the same as Dean Jolner's?

Chairman Acheson: Very close, I just suggest that the Jjudge

"not give it". Let's Rezmve it that the reporter will bring
in another alternative suggestion of which one will have
something which is absolute,

Professor Sacks: There is one other aspect of Rule 26 that

we should consider. It relates to "party statements" of a
corporation or of an organlzation. We had previously agreed
that our reference to a '"paxty statement" included a corporate
party statecwent, but we had quite a few comments pointing out
that that created some problems because of “what was the
corporate party statement?” That is, when gfo you have a
statement from the corporation and when don't you? It's
always given by some person. In response to those comments,

I have put in new language on page 7 of my memorandum which

is in lines 20 to 24. It says: "or by a person who when
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the statement was given was an ofilcer, dircctor or managing
agent of the party secking the statement or was a person
designated by the party to give the statement on its behalf.”
I don't think there is any problen with this. It is simply

for clarification.

Judge VWyzanski: If a statement is adwmissible against a corporation

because the person who made the ‘statement is authorized,
shouldn't, under those circuustances, that statement be
discoverable in advance of trial? In other words, "designated"
is wrong, it should be "authorized",.

Professor Sacks: 1 agree,

Dean Joiner: The proposal from the Evidence Rules Coanmittee

on defining statcments which are admlssible regarding the
"Hearsay" rule, 1s much broader.

Professor Sacks: Ve took the view that we wanted to uake 2

"party statement" availlable without any showing. One of the
major reasons we gave in our Note was that the statement was
admissible into evidence against the party without wmoox. That
we regarded as a rather special recason., When it came to the
corporate party, the first question was definition: when could
the corporate party obtain a statement given by sounc person
having sowme relationship to the corporation? My approach was

to attenpt a definition in rather specific terms but onre which
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generally conformcd to the idea that it having bcen given by
that person it would be admissible against the rarty, therefore,
the policy reasons apply to it.

Mr. Doub: J¥sn't this lancuage somewhat linited?
() <

s

Professor Sacks: Ve're talkinz here about the right of the

corporation to get the statement, We're not talking about
the right.of the plaintif{f to geét the statenment.

Mr. Coleman: I take it if the statement is given by an officer

upon showing the person is an officer, one could get the statement
whether admissib2e or not. I think we could recally solve the
problem by keeping what we have and adding after "its behalf"

a clause to take care of the other type of person making a
statement which because it would be admissible, je ougat to

have a right to get it.

Professor Sacks: We're limited to preparation for trial and I

suppose our prior decision was that situations wherc material
has been obtained from someonc which might ultimately be usable
by way of impeachment, we did formulate = requircuent of a
showing and it would be a rather clear cut shift and a change

to say that we want to now make it available without any showing
at all, What we had done before was to say if the statement

had bcen obtained in some routine fashion not related to
preparation for trial that's freely discoverable. But if it is

in preparation for trial, then some showing has to be made ,
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Then we make an exception for the party and our reason for the
exception is that it could be used as cvidence against him
without noor, Vhen vwe get to the corporation, it would be
sensible to makce 1£ clear that thexe ought to be avallable
without a showing any statement that would be admissible into

evidence as the admission of a party opponent.

Lunch Break 1:00
[Chairman Acheson was unabloe to preside over the beginning of
the afternoon session due to a previous engagement, Judge
Thowsen presided. ]

Judge Thouscn: I take it at the prcgent time what we have is

a proposcd wodification of the material on pagecg 6 and 7. We
have two extreme proposals. Ve have the ABA proposal and the
other is the proposed suggestion as on page 7. There are two
in between suggestions which have been made. The first is
sort of a modificd form of absolute protection [modified ABA],
the other is as proposed by Judge Feinberg [great weight].

Ve have the ABA provision as on page 23 of the deskbook. The
other is on page 7 of the reporter's wmewmorandun,

Professor Sacks: My scnse is that the ABA proposal was proposed

to bc modified by Chairman Acheson simply to take out the words
"under any clrcumstances" and I rather assume that the

modificatlon was thought to be a good idea. So one possibility
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is what I would regard as an absolute verslon and it would be
a modified ABA proposal which would in effect simply put in

at line 13 of the mecmorandunm, after giving the genexral formula,
the words "provided that a party may not obtain discovery of
an attorney's mental impressions, concluslons, opinions, or
legal theoxles". The sccond point I make; is that in terus

of the bracketed sentence in my wemorandum, it seems rather
clear that the group would want to again go away from the
extrene and that would mean striking out "due regard" and
inserting "great welght"”. The one I camec up with, with the
help of Judge Feinberg and Mr, Morton, and which really flows
out with what Dean Joiner suggested, is in ordering

discovery, when the required showing is made, the court shall
protect against disclosure of the attorney's mental impressions,
conclusions, etc. [To Dean Joiner]: Is that right?

Dean Joiner: Yes.

Judge Thomsen; Does anyone want the ABA proposal?

Professor Sacks: That's the one that reads: "Provided that a

party may not obtain discovery of an attorney's mental impressions,
conclusions, opinlons, or legal theories" as modified by
Chairman Acheson.

Judge Thomsen: Does anyone want the ABA ppoposal as it stands

on page 23 of the deskbook? [Two votes]
Does anyone want the proposal as it stands on page 7 of the

reporter's rmenmorandum? {1 vote
D
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What I am trying_ to do is find out what the wmajority of the
members prefer, Either Chairman Acheson's form, Dean Joiner's
form, or the reporter's form of the modified ABA proposal,
Also, Judge Feinberg's ''"great welght" or something similar.

Proressor Sacks: The modified ARBA provides that *'a party may

not obtain discovery of an attorney's mental impressions,
conclusioﬁs, opinions, or 1ega1'theories”, and the modifled
reporter version is "in deteruining whether the required
showing has been made the court shall give great weight to

the importance of protecting against disclosure of an attorney's
mental impressions, concluslong, opinions, or legal theories."
[1t was decided from a previous reading of this section by the
reporter, there were two versions of the modified ABA proposal.
The majority scermed to be in favor of the ppoposal as read by
the reporter (Dean Joiner's proposal). Due to the many
proposals, it was decided the section would be given to the
standing Committec for resolution. In other words, hhving
approved the Jolneyry proposal, it would be submitted to the

standing Committee with an amendrent to the draft,]

Professor Sacks: I've read through the Lanhan case, I did
it to scc how the witness statewmcnts and the investigator's
reports and files were treated. [To Mr. Frank]: I think

the case really goes along with cur forunulation. The court

A
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followid out from good cause and, therefore, sald '"wore than
relcuance is req;irod“ and then said "on the other hand, we
don't think the degrec of protection in all instances has be

be the same and we're particularly concerned with respect fo
the privacy of the attorney's files and mind.'" They distinguished
the investigator's file on the ground that he was working B
with thé attorney and, therefove, did go to the privacy of the
attorney's opcration, When they got to the witness statement,
they looked at the icsues of necd for the stateument and the
possibility or opportunity that the party had to get the
equivalent of the wmaterials by his own means., They saild flatly
that £f hc could get the equivalent, they wouldan't be ordered.
But in this casc, under all the circumstances, they addressed

_ themselves to a variety of other considerations and sald "There's
not cnough here to change our minds in terms of need and the
opportunity to get a substantial) equivalent.” My proposition
would be that the formula we have does f£it the case. It

ought to be possible in terms of a Note, to uake clear that

a witness statement does present a very different type of

case from the investigator's file.

Mr, Frank: If we can have the assurance that the languange of
lines 8 through 13 weuld be lecft as is, butl the illustrations

will be amplificd in light of our earlier discussion, I would



- 45 .
like to mezntion tvo thingé{ our protcction of an investigator's
files, impressions, and work and X would also like to protect
the party's statement to his own counsel., In other words,
vhat we are saying 1s, when defendant takes plaintiff's statement,
the plaintiff is entitled to a copy of his statement. When a
defendant gives a statement to his counsel or investigator, I
would like to give him some protection, The language of our
rule s drawn frou the Guilford casc, and the Lanham case

e e

expressly says guilford is an 3.llustration of a case which is

too strict. I siwply request that you try by way of illustration
to pick up thesc comments.

Judge Thomsen; Then the material from line 7 to 13 on page 6

is approved with a modification to the Note?

Judge Feinberg: I move the suggestion be adopted.

The notion carried.

‘Judge Thousen: Now to the second problem of this section on

page 7 beginning with line 18. The suggested addition begins
on line 20 (the underlined material). One suggestion deals
with the word '"person" -—- it should be modified in some way;
another, is in line 23, the word "designated" should be
wauthorized" -- I take it that nuch was agreed upon by common
consent. I so rule without taking a forwmal vote. There was

a general suggestion that an alternative provision be prepared

by the reporter.
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Profcssoxr Sacks: I nade one effort on onc assuuption., The

assumption was that it was desilred to have an additional clause
preceding the period on line 24, That is that we wanted to add

aftter the word '"behalf': "or is admissible in cvidence against

t

the party seeking it as the adulssion of the party cppoaent.”
[To Dean Joiner]: Was that what you had in mind?

Dcan Joincr: Yes. The theory in which we are proceeding in this

particular section is a theory ol admission.

Judge Thowsen: Another suggestion was "Any agent or employce of

the party seeking ¢/ . ." Shall we take a preference vote? How
many would prefer the draft to any of the suggestlons made?
[Two votes] How éany would prefer "admissible in evidence against
the party scoking it wa the admission of the party opyonent"?
[Two votes] How many would prefer adding "any agent or enployee
of the party sceking the statement"? [Eight votes]

Professor Sacks:; I understand the preferred change will be on

line 20 in the memorandum to be: ‘or by a person who, when the
statement was given, was an oificer, director, agent, ox
employee of the party secking the statement or was a person
authooized by the party to give a stateuent in its behalf."

The motion carried.

Mr. Frank: My state Bar comnittec has voted that if there is to

be a tough Guilford rule on statements, there should be a
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modification to let a pecrson obtain his own statement.

Professor Sacks: If we arc golng to submit to the Bar a revised

version, with a rcquest that they respond within a period of
60 days, it does secm to wme that we bave some obligation to
hov far we've gone anq how closcly 1t relates to the comments
we've recelved, 1If, for exampie, we are resubmittiprg, that's
responsive to the comments we've received., VWe've pot a
provision on the attorney's mental impressions, etc, We'lve
got a motion thut you turn over a witness statement to the
witness, which 1ls something we have the sense that it is
likely to be acceptable. If, on the other hand, we go on the
motion of freeing up the witness stateument completely to the
other side, I think we have a problem on our hands to ask for
comments within 60 days,

Judge Feinberg: My recommendation is to leave the definition

of a corporation's right to get a copy of the statement as it
stands in the original draft.

Professor Sacks: The motion includes the striking of all the

underlined material from line 20 through the period on line 24,

As a minor drafting matter, I would like to keep in the language
"For purposes oi this paragraph, a statement previously given is".
[Judge Thomsen gave the altcrnatives to the committee for a

vote: (1) making all statcucnts of all witnesses avallable to



everybody for the asking; (2) the printed draft as rcvised
by the reporter; or (3) adding "the person authorized to
give a statement on behalf of the corporation". The nembers

were in favor of the printed dvaft as revised by the reporter. )

Chairnnan Acheson retuwnzd to preside over

the remainder of the session.
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Professor Sacks:. We arc now golng to Rule 26(b) (4)(¥) Trial

Witness Experts, These are the experts who will testify at

~trial. What we have in the printed paunphlet is a provision
that a party's interrogatories secure thet identification of
these expert witnesses and a stateuent on the subject matter

on which they will testify. Thercafter, any party may discover
from the expert or the other pafty facts known or opinions

held by the expert. This contenplates unliuiied modes of
discovery. After reading the comments we reccived on this rule,
we must declde whether an exchange of wiitings oy statements
could be had without a court oxder, but with a provision that
the court could order further discovery. [Judge Wyzanski
questioned whe pald for the services of an cxpert witness. The
reporter answercd there was a provision in Rule 26(b) (4) (C)
that ""a party secking discovery pays the expert a reasonable
fée for time spent in responding to discovery."]

Professor Sacks: On the other hand, this does not provide for

any reimbursement of expenses to the party for the time and

trouble in preparing a statement asked for. The new proposal

is on page 9 from line 1 through 12 on the entire Rule 26(b) (4)(B).
It proposes that a party be able to get the identification of

each person whcm the other party expects to call as an expert
,lwitness, the statement of the subject matter on which the

expert is to testify, and to require the other party to state

the substance of the opinions on which the expert is to testify,

and the summary of the grounds of each opinion,



Mr. Frank: The preposal, as we have it before us, would be
in the "tecth" of the Ninth Circuit and it would be a step
backwards, I want to deal with (&) and (C) simultancously.

Part (A) is on the non-testifying expert. This is the

other item in which we have bcen grossly misunderstood, It
is this misunderstanding which is contributing to the prdblem

we have on part (B), the testif&ing cxpert. What we intended

under 4(A) was that the non-testifying expert should not be
called. Ve were going to allow him to be called only where

there were extraordinary circumstances, It is in this instance
that our intention did not relate to the Bar. It was widely
supposed that we were making the non~testifying ecxpert available,
We have to make clear that we did not wmean that. Also, wve

have had opposition to 4(B) the testifyling expert. On that
score, the attitude is the expert ig the sawme as anybody else

if he is going %o be a witness, etc. Briefly on part 4(C),

it did not provide that a person be pald for the time he appecared.
It provided he might be paid. We had a lot of opposition to
that. 1In the revision, the reporter has adopted that objection.
Other parts of the couniry are not in agreement, however., My
suggestion for the solution of this problem is that we merge

the motions, first that we nail down part 4(A) to say what we
mean to say. Second, that on the testifying expert, there

should be an exchange of statcments; and third, I'd like to
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see 1t "(B) that’if after the cxchange, anybody wanting to
call an expert, can do so.," But, I fcel there should be payd
for it. The only new thousht I have on this is that I vould
make the charge against the attorney, if need be. One final
matter is that we have hcard this should not be done at all
in the euinent dowain cases. The California Law Revision
offered concrete arguments that thils is unnecessary, etc,
Can we tighten down part (A) to gay what we wean? Can't we
then keep the witness testifying under part (B)? Finally, I
think we should decide whether éminent domain should be

treated the same or diffcrently.

Mr. Doub: I think several of Mr. Frank's suggestions are

excellent, I suggest, however, that part (B) become (4). 1In

‘other words, reverse them, because the ecixchange of information

opcurs first,

Professor Sacks [To Hr. Frank]: With respect to 26(b)(4)(4), I

don't have the sense of the comments you do. Some people are

saying "This allovs more discovery than it should.” It says

“one is able to get something from an expert in the way of facts

! onlykupon showing by the party sccking discovery is unable

without undue hardship to obtain facts and opinions on the subject
by other means. Ir other words, the general tone is of exceptional
circumstance. The comuments on 26(b) (4) (A) which say it's too

broad do not adjust themselves to the language we have used.
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Judge Thomsen:  Pape 78 of the Proposed Rules of Lvidence which

deals with Privilege states: "A communication is ®confidential
if not intended to be disciosod to third parsons other than
those to whom disclosure is in furtherance of the rendition of
professional legal services to the client or those reasonably
necessary for the transwmission of the coummunication." Rule 7-05
flatly opposes what we are doiﬁg. "The expert may testify in
terns of opinion ox inference and give his reasons therefor
without prior disclosure of the underlying facts or data, unless
the judge requires wtherwise, The expert may in any event be
required to disclosz the underlying facts or data on crosse-
examination."

Dean Joiner: The Evidence Committee is rather conservative, Part (A

is inconsistent with the Evidence Rules only in that the
Evidence Rules deal with Privilcge and this rule deals with
matters which are not privileged. \
Mr, Doub: I would like to suggest that we take the consensus

of the committee with respect to two basic matters in paragraph (A):
(1) whether discovery should be limited to experts expected to

be called as expcrt witnesses at a trial; and (2) whether the
standard in (A) should be liberalized or whether it should be
tightened up. On the first peint, I wouldn't vote on it. If we
find how many favor moking a restriction and how many fecl the
standard should be wmatle wore or less severe, we would cover

some ground,
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Mr. Frank: I don't want to elininate (A) altogether, I only

want to include our carlier dccision to get into the language
the thought that there will be extraordinary and highly unusual
circuustances, My proposal is that we word this that (4) (A)

may not be cdiscoverable, except, etc., and change "or" to "and',
Then, in the Note, state this is only for "extreme" and
"extraordinary" clrcumstances,

Dean Joiner: I don't understand why we are dealing with "facts'.

Any witness who can testify to "facts" is an ordinary witiness,
It's only when he gets to oplnions, is he an expert.

Professor LouisellY Opinions arve so often inter~related.

Mr. Frank: I move we solve part (B) by going along with the
reporter except that the option of further discovery will not
require a court order.

Professor Sacks: Most of the comments on "written discovery"

are against the wotion., The comments didn't even provide for
"oral discovery"., They wanted it limited to "exchange of
written statements",

Mr. Doub: I move the approval of (B) as shown on page 9 of the
reporter's memorandun,

Mr, Frank: I'd like to move an amendment. The lanzuage at

the end is restricted to those given on dirccet examination at

trial, I would like to change to read "will be admnissible at
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trial", Ve wiesh at all timcs to put a premium on having rules
which the states can adopt. On the federal side, the cross is
limlted to what is said on dirvect examnination. On the state
side, it will not, This lanpuage given on direct exanination
at tria’ will have the effect of limiting the states Lf they
followed our language. Y'u suggesting this language be wodified
so that wé don't needlessly offeund state adoption on this point.

Chalrman Acheson: Does the comnlttee wish to proceed with

further debate on ancnding (B) or does it wlsh not to discuss
it anymore. All in favor or cloture of (B) [not to amend] --
The vote was €6 to 5. [The chairman stated the vote was too
close, aud called for more discussion. ]

Mr. Fronk: Before voting on the general cuestion, I wmove to
amend the last line rcoquesting the reporter to give us sone
language so that In arcas that do not restrict the cross to the
scope of the direct, it will not limlt the interrogation in
discovery.

~Professor Kpnlun: Will the problem be solved if we use the

same language in the last sentence as used previously?

Mr, Moxvton: It would have to be nodificd.

[It was dccided the comnittee would adjourn with the melbers

s

bringing in suggestions on this rule at the next session. ]

The commnittce adjourned at 4:55 p.m,
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The meetling was cpencd at 9:40 a.w,, with

Chairuan Achceson presiding,
Profeasor Koplany On Mavceh 25th, the Suprere Court handed
down a casec under the title of Sayder v. Paris, the effect of
which 1s to say that in class zctions of a (b)(3) title, i.e.,
the type of class action ncest resewbling the old gection,
aggregation of whiech would not Eo permitted. The effect of that
is that the represcentative-plaintiff nust bhimself have a claim
in the requisite jurisdictional amcunt. I suppose this case mcans
our class action rule, particularly (b)(3), is somewhat limited
in its application. That is to say, in cascs resting
Juriddictionally upon diversity, a rcquisite will be necessary
for the plaintiff himsclf to hold the claim for an amount in
excess of $10,000, In soue caces, it will not be possible to }
find a plaintiff with such a clalm., I don't know that it is :
disastrous, but it does limit the operation of the rule. The
decision 1is an interpretation of the statute with respect to
diversity of citzenship actions. It also deals with (b) (3)
of our rule. I should think it would be difficult merely by
a change in the definition of the (b)(3) c¢lass to overcone
the effect of the Supreme Courti decision, Whﬁ£ the Court
is saying is that in class actions of the (b)(3) type, the
plans of each of the numbers 1s sepavate and distinct from
auy cther., I feel it is a uisinterpretation of the diversity
or citizeaship clauses. I don'it krnow c¢f an amendment to

Rule 23 which would obviate the decision.
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Professor toore:  There are a great tany (b) (0) car-s,

majority of these are vainly in divercity arcns,

Prolcesor Saclhs:  VWith respoet to Rule 25(B) (1), (1) I do have

—

a suggestion vhich was made by My, Doub vesterday, that it

would be a desirable draftins chance to chunge the order of

v
o

o~
P

(A) and (B). X don't proposc to give you the excct language
now, but it seccems the change wvould be right. I would propose

to shift the order unless there is some objection; (2) My. Frank
urged that we atterpt to strenghthen (L) (1) (A) raliine it more
plainly ciceptional. I have a sugzcestion which was wiritten

out by Profescor ¥right which scers to re to be perfectly
acceptable. The suggestion vwould be, alco picling up Dean

L& INSY

Joiner's sugeestion, "a party may not discover facts known or

t IR

opinions beld by an expert vetained or specially eunloyed by
another party in anticipation of lifigation or preparation

for trial except upon a showinz of exceptional circurstarces

under which it is impracticable for the party secliing discovery

to obtain the fact or opinions on the sarme subject by other

means." [Underlined portion is now language, |

Mr, Frecdman: I would take the "excepiional" out because it

mnakes it virtually impossible,

Professor Sacks: If we do that, we've sicply not accomplished

the purposc. The reason we put that clause in was to convey the
sense of exceptional, and the real question is whether the
counittee accepis lir, Frank's proposal that we should attermpp

toe tighten,
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Profescos O 2050 Vith renyoet to (B) () (1Y), I cnll your

attention to raze 9 0l my » oronde ., T thinl. the noew approach
wis gencrally fccontable, 1th regpoet to chanres in that
draft, first npotc that on lince 2 the word "written” is deleted;
sccond, tle sentencoe on lin.s O ond 10 nov pernits further
discovery by other rzans,  Tie crestion vwas whether we

couldn't respord to thoze prople in parts of the country that
have mot pon~ thot far by providin: diccovery on court ovder,
and yct por-it the local courts (o bave o dif{fcerent procedure
by rule for tlc:sclves, The proposal to carry that out would
change that seontence on linez 9 and 10 as follows: "the court
upon rotion mny order discovery by other veans and way provide
by rulc for such discovery urzon notice or request and without

order. "

¥r. Fronlt: I thinlt that from our standpoint, with due deference

—e

to what we are told by the first, sccond, and third circuits'
practice, that's the bost we are going to get, and I move that
we do 1t,

Dean Joinor: I think it is & grove wistake to put an exception

d into local court rulcs,

Judre Tromzen:lTo Dean Joiner): Ywhat alternative do you suggest?
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T,

Doan Jotror: I prreser to have it either by courw ordexr or
by opcn alscovery.

Profescor Losiz211: T think we all agvee that it is unfortunate

to ever have to have providicns in our rules for local variction,
Isn't thic thoe caco of forw against substance?  The necessity

for peruittiny us in the vest to continuce this practice, scems

to re tore s.onifilcant than the peneral desirability agalnst

the locnl variotion., Tne practice is so well-established of
taking tlhe deposition of an adverse expert, that 1t is diminished
except by spceial showins in a particular case -- it would

rcally come as a radical proposition in the NHinth Circuit.

Doan Joiner: I wove an ancncrent -- that ig, this sentence

be changed to read '"the parties may have other discovery by

other wveans.,”

rofessor Sachs: I don't think that is a solution,

Dean Joiner: It adopts the western approach.

Professor Sacks: Vell, that's olay. If we want to, I did

prepare a draft to adopt the western approach for the nation
as a whole, That is our pamphlet approach.

Dean Joincr: I accept the sentence in the pamphlet,

Chairman Acheson:; The cholce 1s either leaving it as it is

in the pawphlct or moving toward the newv auendment,.



Professor Sccls:. If, for cxample, the committec were satisficd

pra

that for thc countryv as a whole, it wants to have the draft
that I put on page 9 would it, _necvertheless, insert a provision
for n local rule for the circuits that want 1t? Ve could try
to find that out, and then if we find 1t would not, at that
point, we could say which of the general practices we prefer.,

Chairman Acheson: Could we have the sentinment of whether a

local rule should be pernlited or not?
[The vote on having a local rule was 4 for and 7 against.]

What should the general rule be?

Dean Joiner: As a‘policy natter, it scems to wme to be
appropriate to provide for a right on the part of, the opposition
to require a person to identify expert witnesses which are to

be called, the right of the party of the opposition to require
that person to make a formal statement, which he may or may not
do at this point, to avoid duplication, and the right of that
person to discover the person identified by any means appropriate
under these rules. The discovery by deposition, written
interrogatory, or by any other kind of discovery. One can then
choose, if he wants to, to wmove directly to the discovery
practice, or hc can choose to loock at the statement and then

1f 4t's not adequate, move to the other discovery problems.
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Professor Sacks: May I say that in terms of drafting, it is

essentially the éamphlet drvaft ~- itds a question of whether
you would like to call attention in some fashion to the
possibility of the exchange of written statements, That, I
think, would becowe an optlional matter. Once you say discovery
is routinely allowed or unlinited, the point to a written
exghange disappears unless the parties decide they want to do
it. The policy seems to me to be between the pamnphlet approach
of unlimited discovery, and the draft on page 9 which has an
exchange of written statements and a provision for discovery

by court order thexeafter, and X think in light of the various
responses and comnents, the draft on page 9 is clearly the
better one. The pamphlet draft allows discovery by any and
every means whatever. The draft in the memorandum permits the
exchange of written statements and then discovery thereafter

by order of court.

Judge Feinberg:[To Professor Sacks]: Is there anything in

your new draft on page 9 which prevents a judge in the western
part of the country from ordering further discovery of an expert?

Professor Sacks: Not at all. It would seem to me that if one

is in a part of the country where this praectice is recognized
as desirable and uscful, I would think the judge would reflect
that, and issue the orders uore freely than judges in the parts

of the country where it is new and lawyers are worried about it,
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Mr. Doub: Y thinl: the practice of the Ninth Circuit has been
over-emphasized, ¥n ninec other circuits, that's not the
practice at all, I don't know why we should give such
consideration to the Winth Circuit. I'd like to move the
reporter's redraft of (B) be adopted.

[There were 9 votes in favor of adopting the reporter's
roedraft and 5 against. The wmotion carried. ]

Professor Louiscll: Could we have & note that states there

is no intention to meet the Ninth Circuit practice or to pass
any judguent of derogation of it? In other words, the
recognition of the problem that what goes on in the Ninth
Circuit might be taken into account as the continuing norm
there,

Mr. Coleman: On page 9 in line 10, after the word "erder"

could we insert v"further"?

Professor Sacks: It does heolp.

Chairman Acheson: The word "further" will be added without 2

formal wmotion, since there are no objections.

Mr. Frank: I suggest we strike lines 10 through 12 beginning

with "Discovery" through the end of the sentence, To the
gsentence beginning on line S with "Upon motion, the court , . .*
I poopose adding "subject to such restrictions as it may

impose” to the end.

Dean Jolner: I support that proposal.
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Mr. Frauli: If we are ready to vote, I would like to state the

Y el

motion, The mavter bz comproumniced by striking the last
sentence and adding "subjcct to such restrictions as to scope
as the court may iwmnposc.”

Professor Saclis:; The first proposal for a vote is that we

insert "unless the court orders otherwise" in front of the
last sentence,
[ It was unanimously adopted. ]

Professor Sacks: The substitute proposal is to strike out the

last sentence and add "subjcct to such restrictions as to
scope as the court may impose."

[ 1t was carricd by a vote of 7 for and 5 against.]
[A vote was taken on the proposal of entering in the Note a
provision stating that a judge may ordexr that discovery of the
expert's opinion is restricted on direct examination.]
[The reporter brought his proposced changed to Rule 26(b) (4) (C)
to the attention of the wembers, which were written out on
pages 10 and 11 of his mewmorandum, ]

Professop Sacks:; The point now is that in (C) we have not

provided for a payment of fecs and expenses which were incurred
by a party in obtaining facts and opinlons from his own expert
where a party seeking discovery of those obtained his discovery

under (b) (4)(B). The reason we did not was he was not getting
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anything new. Now we have broadencd the pdssible gcope, we
haven't required it, that the court may order a scope that
gocs beyond and nay permit a party to use the other side's
export to build up facts and opinions for its own case. That,
1 fecl along with Judge Vyzancki, should be accompanied by a
pover in the court to award to one side a falr portion of the
fees and expenses built up.
[The reporter read (C) as he proposed it: "Unless wmanifest
injustice would result, the court shall require that the party
seeking discovery pay the expert a rcasonable fee for time
spent in responding to discovery. With respect to discovery
pernitted under subdivision (b) (4) (A) of this rule, the
court shall require and with respect to discovery permitted
under (b) (4)(B) of this rule, the court may require a party
to pay another party a fair portion of the fees and expenscs
reasonably incurred by the latter."

Professor Sacks: This would clearly flag that (b)(4)(A) is a

vshall” and (b)(4)(B) is a "may". It is true that we haven't
focused on expenses in other parts of the rules and here
[(b)(4)(C)] we did. The reason we did is because when you
ook at the cases on expert testiwmony and ask yourself "What
has held the courts back in those parts of the country where
they have held back?" One of the major considerations has
been the feeling that it was unfoir to perwit one side to get
the benefits when the other side incurred the expenses of an

expert witness,
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Mr. Yrank: I proposc that the scntence which we have already
adopted which sa;s that one must get an order from the court
or it will be subject to restrictions as to scope be
further amended so as to provide "shall be subject to

restrictions as to scope and as to expcenses.” The object

being to be sure that one goes before the court only once, so
as not to waste judicial time,

Professor Sacks: My suggestion is to put that into (C), but

to draft 1t in such a way that it's tied to the court order.
[This was acceptable to Mr. Frank.)

Chairman Acheson: I would like to feel recally assured that

what we are doing is not in conflict with the good scuse of
the wmeumbers of this coumittee,

Judge Feinberg: The maiter is a rather siuple one. I'm not

addressing uysclf to the merits of whether we should have unlimited
discovery of a trial expert. T will admit that i3 a close
question. I'm addressing wmyself to a different proposition;

that is, we went to the Bar with discovery of trial experts

linited in the way presented in the draft. We are now dropping
that. I would assune fhat if we were to drop that, there would

be a response meeking us to take that course of action, I

think what we are doing, is going further than we did before

and we don't have the reauest of the Bar fto do so,
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Mr, Frank: Y thought that what we were providing was unlinited

examination of experts and I was taken by surprise to discover
these linmitations were therc. I found great enthusiasnm around
the country for a broad discovery of this sort. We expressly
agreced that the language of the sentence that we have stricken
should be noved to the Note as an illustration of the kind of
scope of restriction which a judge may wish to have. It seems
to me that we have avoided the hamard of expressly authorizing
a local yrule and at the same time allowed variant local practice,

Professor Sncks: The criticisa we received on this rule was

not to get rid of the scntence., It took the form of raising
sone questions aboﬁt the standard., Most of it focused on the
language previously given to be taken out, but there were
comments on this,

Mr. Frank: The motion is that the section on page 9 lines 9

to 12 shall be changed as follows: -the last sentence will be
stricken. The sentence begiuning on line 9 will read; "Upon
motion, the court may order discovery by other means and may
make subject to such restrictions as to scope and provisions
as to expenses as it may decm appropriate.”
[Along with his motion, Mr. Frank stated Judge Thomsen's
suggestion of placing the last sentence into the

Note be accepted. ]

[The vote was 7 for and 6 against.]
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Profecssor Sacls:  The pext rule is 26(d) and, as I iandlcated

et e e

-

in the ogenda, I don't think you can consider the issues of
priovity of 26(d) without having rccourse to the qudstion

of tining as in Rules 30, 33, 34, and 36. I think in talling
about 26(Q), we wight conceivably limit ourselves to that and
go on to the others later, I think Rules 33, 34, and 36 could
be treated as a unit., In other wvords, whatever we do to

Rule 33, will bo done to Ruwles 84 and 36, Rules2G(d)

[N

tsclf
deals with the priovity problcm by eliminating what ig the

most serious part of the problem, nawnely, the loug-range priovity
that onc side gets over another, patticularly 1in depositions,
where under present rule there wust be a notice of deposition
first. To summarize, our major changes wvere to make clear that
one'mide's discovery activities did not preclude the other

side from golnz on depositions to focus on the tlue the deposition
is taken and as to that to give the defendant a 20-day lcowvay
from the time the sexvice and cowmplaint is scrved, The

plaintiff gets no leeway there, and with interrogatories, to

give either side 30 days. My suggestion is that we leave 26(d)
as 1t is. In other words, that we adhcere to the principle that
one side's discovery docs not preclude the other side {rom

going forward. With respect to Rule 33, I have nade a proposal
that we sct the time as 30 days to answver interrogatories, but

in any event, not less than 45 days for the defendant from the

time he is served with the sumnions and couplaint,
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Judge Thorsen: I would like to rove with respect to Rule 33

that we adopt the 45 days for defendant to answer but cut out
the portion of the plaintiff,

[The wotion carried by a vote of 9 for and 4 against, ]
[The reporter stat¢d unless instructed otherwvise, he would rake

t

-

¢ sane changes in Rules 34 and 36 as in Rulc 33.]
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Mr. Frank: I move that we keep the existing restriction as to

plaintiff's dewmand for docurents and for adwmissions, so they
cannot be served. I particularly point out that it scems
extraordinarily horrendous to give all the material.

Mr. Morton [To My, Frank]: Why does it make any difference

whether he has wmore time or less tine?

Mr. Frank: It secms to me that in these big casces one takes
a flimgy conplaint, one can then send in the six-wonths leave
tine an ahsolute bail of wmaeterial,

Dean Joiner: I just can't see why that is better than the

present rule,

Judce Thonmsen:  Then we want to make it 45 days?

Professor Sacks: Yes, that's being done.

Mr, Frank: I will restate ny wotion: that we adopt the 45 days
and not peruit service of requests for admissions with the
complaint except upon special order. of the court.

Judge Thomsen: That's two motions.

Mr., Frank: All right, I move service of requests for admissions
cannot be with the complaint.

[The motion lost.]
Mr. Frank: ©Now, I move the time be 45 days.
Professor Sacks; I would simnply say that unless there is
objection from the committee, I will have the same draft for

Rulecs 34 and 36 as I have for Rule 33.
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[This was agreeable with the mewmbers, ]

Professor Sacks; Ve are dealing with the probleuws of timing

as they relate to Nule 30 on depositions. We have handled

the problcms as they relote to Rules 33, 34, and 36. Now as
they relate to Rule 30, let me call your attention to what

the pauplhletl submnission did. Whst we provided was that the
plaintiff iIs required to ecek 1éave of court if he sceks to
take a deposition prior to the expiration of 20 days after
service of the summons and complaint upon the defendant.

That provision standing alone would have given the defendant

a 20-Cay cdge which would then have to bhe qualified by whatever
tine it takes the defendant to get an attorney. We @id

provide for some exceptions. Onc exception is our adniralty
exceptiion, whichh simply refers to subdivislon (b)(2), and the
admiralty exception caused no difficulty either in the committee
or the par. The other exception is [exception (1) in 30(a)]
that the plaintiff need not scek leave of court, if the
defendant has scrved notice of taking deposition or otherwise
sought discovery. 1In other words, the 20-day edge does
disappear if the defendant moves for discovery,.

Mr, Doub: Didn't the New York Bar recommend 40 days and the

ABA 45 days?

Professor Sacks: The ABA recourended 45 days for Rules 33, 34,

and 36 -- not Rule 30,
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Mr. Frank: I wmove that we settle as a watter of policy that
the edge which we have put into Rule 33, 34 and 36, should

also be in Rule 30.

Mr. Colcuwan: Turning to page 39, line 12, of the pamphlet,

I suggest adding after "sought discovery," the following:

"and 30 days having lapsed from the commencement of the action'.
In other words, we don't undo tﬂo priority that has been given
to the defendant.

[The chairman requested a vote on Mr. Frank's wotion. The
motion lost by a vote of 5 for and 6 against. ]

Mr. Doub: I move that the 20 days be increased to 30 days in

a———

Rule 30. [The reporter supported Mr. Doub's motion, Mr. Doub's
motion was carried by a vote of 8 for and 1 against, Mr. Coleman
restated his wotion of adding the phrase in line 12 on page 39

of the pamphlet. His wnotion carriced by a vote of 7 for and

6 against.)

Professor Sacks: Regarding Rule 33, we included a provision

wvhich we kmew was controversial., It relates to what we call

opinion, contecntlon, and legal conclusion. When we formulated

it, we confronted what we took to be a considerable division in

the cases. 1In an effort to resolve the division in those cases,

in our pamphlet at page 61 the proposal we made was 5an interrogatory
otherwlse proper is not objectionable merely because an answer

to the interrogatory involves an opinion, contention, or legal
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conclusion." We.had a lot of rcaction to this. ¥ think it's
fair to say that the reactions do make a distinction betwcen
the thrce itews we included in our draft. What I propese is
on page 25 of ny wmewmorandum. [Judge VWyzanskl suggested
changing the reportexr's draft frow '"not objectionable because”
to "not ohjectionable merely because". The draft was adopted
ag modified by Judge Wyzanski.].

Professor Sacks: The next item is Rule 34, With respect to

Rule 34, I call your attention to the fact that there is a
division of opinion on our elimination of good cause, The
arguncents made about it have been considered before. Our
point has been consistently that whatever protection is
appropriate is afforded by Rule 46(c). My reconnendation is
that we stay with our draft which eliminates good cause,

Professor Louisell: I wove approval of the reporter’s

recoumendation.
[The motion carried.]

Professor Sacks: The problem on non-party is not a problem of

principle but whether we have the right draft: (a) the question
of scope and (b) the question §f whether we have solved the
problem of non-party. With respect to the question of whether
we should have such a provision, this is a very difficult thing

to work in -- to work out the detail —-- and I have not found



- 72 .

any indication that anyone was hurt by the abgsenne of such a
possibility. Nevertheless, what we did, we did not include a
provision but we did call attention to the problem and invited
the Bar to comment on whether they had run into problems by

the inability of baving a procedure of getting an order to a
non-party. With the comments I received, I made an effori to
draft a provision. I had the question "What should be the
scopc of an order tc a non-party to permit discovery?" It
could be limited to land caseg, if being a priwme problem. Our
problem is that we have to assume that we have courts of limited
territorial jusisdiction. My ecffort here has been to protect
the third person by the provisions we malie for the servlce of
the notice of motion for an oxrder. To guard against the many
cases where the person is outside the state where the action is
pending, I have a provision "the order wmay also be issued by
the court in whose district is located the document; thing,

or land, that is the subject of the order if notice of wotion
for an order is served by delivering a copy thereof to the
person in possession, custody, or control.”

Mr. Bberdorfer: What is the procedure for the enforcencnt of

the subpoena in civil cases?

Professor Sacks: Contewmpt. If no motion 1s made to quash,

Rule 45 provides '"the court may treat a failure to obey a

subpoena as a contempt.”
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Mr. Frank: I siwmply do not want to vote on a rule without a

e s

Note which contemplates and compares,

Professor Sacks: The main difficulty is that the federal problem

is distinct from the others.

Mr. Oberdorfer: I move that we adopt the suggestion of putting

a note with this Rule,.

| [The motion carried. ]
[There was a suggestion to place 'upon notice" in line 25 of
the reporter's proposed changes in subsection (d), following
"a party serving the subpoena may move"., It was unanimously
adopted. ]

Professor Sacks: Regardine Rule 36, Requests for Admission, on

pages 29 -and 30 of my memovandum, I set out to wmake a ainor
change in the timing provision which change is in accordance
with what we adopted earlier on Rule 33, and then having that,
the language began to get so awkward and so difficult that I
came back to something which had been lurking in the committee
for some time, but never made it into the draft. 1In this case,
however, it seemed to fit. It is different from the other rules
in one mechanical feature; that is, it does not necessarily
require a response, [He then turned to page 30, lines 31
through "defendant” on line 33, and stated that portion was to
be stricken. ]

Dean Joiner: I suggest ags a matter ¢f principle that we do

not adopt this.
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{1t was withdrawn by the reporter. )

Profcssor Sacks: [On Scope: Referenec &8 "Matters" Rather

Than "Matters of Fact."] Now we shift from matters of fact.

We have the Rule 36 analog to our Rule 33 problem, As to that,
we have the present Rule 86, which says that one can request

an admission with respect to any matter of fact. In our
pamphlet draft we cut out "of fact", we simply said that

one could ask for a request for admission with respect to any
matter. It was made very clear in the Note that in doing so,
we were permitting requests that might touch on opinions and
some questions of law. The response with respect to Rule 36
simply hasn't been asvvoluminous er as pointed as the response
to Rule 33.

Dean Joiner: I think there is very real reason to go back to

the earlier language of the rule and include the words "matters

of fact",

Professor Sacksy: The main purpose to Rule 36 is to make clear

to a party what he has to prepare by way of trial, Now, it

is true that in some matters all he is concerned with is facts,
If he can get an admission of fact, he knows that does not
have to be proven. But in other situations he needs fo
forumdate his request for admissions for Just that purpose,

It seems to me i1f the rule is limited to "matters of facty,

two things are true: (1) there are lots of cases in which

courts have denied requests for admissions because they say



it's an opinion that is being sought and I don't think we
want that; but (2) there are a considerable number of cases
that have denied the request for admission because the court
has said in some way law was involved in the request,

Mr. Frank: Y regard Rule 36 and these proposals as the most
substantial, worthwhile, significant thing we are offering.

At the same time, I have become.worried about the pure-law
point for fcar of the familiar problem of the re-creation of
code pleadings. The Note shows that there are really problems
on so-called mixced up questions of law and fact. Cannot we
say sowething to the effect that if the matter is predominantly
factual, it is to be subject to an adnission and leave it to
the judge in any given instance to decide where the weight 1is?

Professor Sacks: The proposal Y have made is that instead of

simply saying "any matter", we say "any matters that relate to
sfatementé, or opinions of fact, or of the application of law
thereto."

[The proposal by the reporter was adopted. ]

Professor Sacks: [On Rule 37. Railure to Make Discovery: Sanctions. ]

Here we are dealing with "Sanctions'" and you will recall that

we made a change with respect to the imposition of fces or
expenses by the parties who were involved in Rule 37 proteedings.
The existing rule provides that the court shall impose fees

and expenses if the court shall find that the particular party

or attorney acted without substantial Justification.
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Judae Teinberpg:; Perhaps we can moke it less mandatory by

changing the word 'shall" to "may™.

Professor Sacks: That would "water down" the existing law.

We have two altornatives: the existing law and the pamphlet
version, T could not find an in between.
My, ¥rank; Y nove that we adhere to the pauphlet version
dropping the attorney.

[The vote was 6 for and 5 against.]

Mr, ¥Franlk: I move we adopt the pawuphlet version as on page 37,

[The vote was 7 for and 3 against.]

Professor Sacks: Rule 37(c) deals with the award of costs to

a party because the other side has falled to make an adnission,
Our changes in 37(c) were all quite technical and siuply to
conform it to what we hiad done in Rule 36. [He then stated

his writing of the rule on page 33 of h's memorandum was meant
to be in the alternative. Therefore, it lias changed by placing
"or'" betwecen subsections (3) and (4) on line 169, His
suggested writing (the new material being alternative (3))

was adopted by the members.]

Mr. Frank brought up the Honeywell proposals, which he thought

to be the wost provocative comment of them all, He moved that

upon the mailing of the new proposals to the mewbers for

consideration, the reporter also scnd some concrete proposals



- 77 -
which would takc_into account the Honeywell suggestions.
Because of the shortness of time left for the session, Chairvwnan
Acheson suggested finishing up the remaining rules 4nd then
spending the renaining tine on controversial rules. Rule 26(a)

Digcovery Methods, which appeared on pages 10 and 11 of the

pamphlet, was changed by adding “under Rule 26(c)" in line 32
after '"court orders otherwise", The reporter had suggested
the change because of the comwents received by the Justice
Departwment and the D. C, Circuit,

Rule 26(b) Scope of Discovery. The reporter stated the comments

on this rule from the D. C. Circuilt stated it was understood

the Coumlttee had not intended to confer a power to broaden

dis=covery. The D. C. Circuit suggested, and the reporter agreed
b p g H

"Unlesz otherwise limited by order of the court" should be in
line 35. This suggestion was accepted Ly the members,
Regarding lines 68 through &9 of the pamphlet draft, Mr. Frank
stated Jvdge Doyle had brought to iLiis attention the fact that
the rule states "prepared" when the Note covers "obtained"
naterials., He moved thesee two wovds be related. Mr. ¥reedman
objected to Mr. Frank's motion. The reporter stated, however,
he would change the wording to be consistent. The reporter

brought up a minor point in subdivision (c¢) Protective Orders.

In line 204 "being" should be '"to be". His reason was it is

proespective,
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On subdivision (e) Suppleuentation of Responses, the
reportexr stated %here vere a variety of responses from the Bar.
The one point he thought should be made was that there should
be included in the Notc a reference to the sanction of the
exclusion of trinl. He then suggested adding '"new" at the
end of line 260 to cuphasize that one could only through new
requests be "bmnought up to date'. There were no objections
to his suggestion., Lines 255 through 257 werc suggested to
be rewritten as follows: "A party who hag actual knowledge
that his responce 1is incorrect, is under a duty seasonably
to correct the response.," The reason beilng the comments
received stated "A pavrty who knows ., . . that his response
is incorrcct' reflects a wrong-doing, or knowledge that the
party knew his responsc was incorrect upon giving it. Mr. Doub
stated he felt it could be better understood by just striking
"knows or' from line 255. The reporter conccded his suggestion.
My, Frank moved lr, Doub's suggestion be accepted, The
motion carried,

Regarding Rule 30(b) (1), the reporter stated some of the
comments recelved had suggested adding "as describzad in the subpoena
duces tecum" in line 36 following "therecunderv, Mr., MNorton

stated the duces teccum of the subpoena contained the designation.
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He sugpgested ”thg cesignation o@ the materials to be produced,
as sct forth in the subpoena shall be'", The reporter agreed
with Mr. Morton's suggestion. It was accepted.

Regarding Rule 30(b)(4), Mr. Doub was opposed, His reason
being id Somecone designates any other method of recordation
besides the stenozraphic method, it means the other party has
to bring in a stenographer —- which would bc a duplication.
Mr, Frank agrecd with Mr. Doub., The method of recordation
should be by stipulition. The reporter suggested language
pursuant to their suggestions: "A party taking a deposition
may have the testimony recorded by other than stenoggaphic
means, provided the court so orxrders.,” Mr., Frank moved the
language be adopted. His motion carried.

Rule 30(b)(5) was adopted with the addition of "The
proccdure of Rule 34 shali apply to the request." at the end
of line 73, as proposcd by the reporter.

Regarding Rule 30(b) (6), the reporter stated a number of
the comments which were received mentioned the use of the term
"public or private corporaticn', or 'partnership or association",
in other words, governmental organizations were not mentioned.
He suggested "or governmental organization, including any unit
or agency ihereof" be added to line 76, Professor Louisell
suggested using "governmental agency'" only, The reporter
stated he would look into it further to determine whether
voeovernmental agency" encowmpassed all the terws which were

suggested by the comments. This waseacceptable with the wmembers.
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It was then sugpested by Mr, Noxton that "matters” in line 83
be changed to ”knowledée or information'. This would eliminate
"hearsay", The reporter then suggested changing lines 738
hrough 79 as: "The ovganization so named shall deaignate
persons having knowledge or information concerning the matters
and who ave officcrs, directors, or wanaging agents, etc.”
There were objections from the members. The reporter then
suggested the only awenducnt to the pamphlet draft of this rule
yould be to insert the word '"reasonably" before "avallable" in
line 83. Mr., Frank suggested lines 82 and 83 be revised so the
corporation could designate which individuals would be
responsible to testify on which subject matter. The reporter
suggested adding "in a sealed envelepe” in front of '"on the
party &#king” in line 138, His rcason being that if counsel
could not bc —rescnt at a deposition or did not want to spend
the money, re could serve questions in a sealed envelope to the
person officiating the deposition, There was no objection from
the members.
Regarding 30(f£) (1), therc wvere no objections to the

reporter's suggestion of adding "upon the request of a party”
into line 209 prior to "be marked"”. His recason being that

some areas do not require that documents be marked.
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Regarding Rule 32 Use of Depoaitions in Court Procecedings,

>

the reporter called attention to subdivision (4) lincs 44 and 45,
He stated the Ividence Rules Committee poeferred it to read:
"require him to introduce any other part which ought in

fairness to be considered with the parts introduced." This

was agreeable with the wmembers,

Regarding Rule 33(c), the reporter called attention to the
condition which had been inscrted into lines 77 through 79,
There were very fow objections from the Bar on this condition.,
Mr. Frank asked the reporter if he would be in favor of putting
into the note an express illustration that where the response
can be given by computerized information, it will be usually
assured that the answering party, rather than the asking party,
can deternine easler that appropriate orders as to costs may be
included in the proceedings. Thoe reporter replicd he would
consider it, however, he did not really sce the purpose of it.

Regarding Rule 35, Physical and Mental Examination of Persons,

the reporter called the attention of the members to line 55,
He suggestced adding "or the taking of a deposition of a
physician" after "examining physician". There were no objections
to the addition,

Regarding Rule 37(a), Mr. Frank raised the points of the
Justice Department and the D. C. Circult about notice when

there is a deposition, He felt the notice should be restricted
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to the parties present. The rveporter referred the coumnittee to
page 85, linc 35. He stated that the D. C. Circuilt and the
Justice Department cownents would include the addition of a
parenthetlceal phrase after "affected thereby," as follows:
"except that notice to the persons and parties prescent at the
taking of the deposition by oral examination is sufficient when
application to the court is desired in the course of the taking
of the deposition,” Mr, Frank moved the adoption of the addition.
The motlien carried.

The reporter then referred to line 57 of Rule 37(a)(2).
He suggested the addition of a new sentence at the end of the
subsection as set forth on pnce 32 of this wmeworandum., "IfP
the court denies the wotion in whole or in part, it may make
such protcctive order as it would have made on a motion made
pursuant to Rule 26(c)." Mr. Franl unoved approval, There were
no objections. In line 51 of 37(a)(2), the reporter suggested
changing "apply" to "move. He rensoncd in various places the
conmittee referred to motion. There were no bbjections.

Regarding Rule 37(f) Expenses Acainst United States, the

reporter stated in the present draft the Coumittee had decided
not to have a cowplcte ban on charges against the United States,
Therefore, "To the extent poermitted by statute" was added. The
D. €. Circuit and the Jusiice Departwent supggested the subsection
be changed to read "Except to the extent perumitted by statute".
There were no objections to this chance,

The wmeeting adjournced at 5:45 p.m,



